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"'1@ anil,r marr Order-In-Appeal Nos. AHM-EXCUS-001-\bf ;1004-2016-17
~ Date : 10-05-2016 urt aa at aha Date of Issue !) U
ft 3Gr zias agar (srfa-I) am i:nfur _ -
Passed by Shri. Uma Shanker, Commissioner (Appeal-I)

Addi. Commissioner, ~~~. Ahmedabad-1 am iJ!Rt wr~ x'f As per Order
fa: As per Order, it~

Arising out of Order-in-Original No. As per Order ~: As per Order issued by Addi.
Commissioner, Central Excise, Ahmedabad-1

3r4leaf argi uaT Name & Address of the Appellant / Respondent
M/s GSP Crop Science Pvt Ltd

Ahmedabad

al{ anfh a r@la mer orig 3rpraal & at as z arr?r # wR zrenfenf ft aaT; +T; Fr 31f@rt at
3l1lffi <lT gr)err area wga m aar ?&1 '

Any person a aggrieved by this Order-In-Appeal may file an appeal or revision application, as
the one may be against such order, to the appropriate authority in the following way :

'+lT'IB mcITT'< <ITT~a,ur~
Revision application to Government of India :

(1) tuGar zgca sf@fzm, 1994 t err 3ma # aarg mm#i a a i trr <ITT 'ij(f-'cTRT ~ 'Sr~~
inf grlrv 3ra 3fl "flm. '+lT'IB m<ITT'< . fctm~- xJuIBT fr, =aft #ifer, ha 4ha aa, ira mf, { Rf
: 110001 <ITT~ iJfAT~ I
(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, NewQ Delhi - 11 O 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid:

(ii) zuRk ma at gnR a mm i sra hit zf ara a fa qusrI ar 3rr nan i z fhvft we zw
7we7TNiml ura g f if, uT fa#t quern at quer # 'c!IB a Rh#t area ii a f#wsrm "ITT l=fR1 ~ m'inm ~
hr g{ st
(ii) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.

(b) In case of rebate of duty of excise on goods exported to any country or territory outside India of
on excisable material used in the manufacture of the goods which are exported to any country
or territory outside India.
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('5T) '+fffif # are fan#t z v?r # Ruff mr tR m l=fR1 cfi fc@r:Jfur ii sq#tr zycas am u sqraa
zgcen #fmiit andas fhv@ zz u 7a fuff et

(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside India.

(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.

3if snraa 6t nra zgc ram a Ry vi spet fsz m1 al n{ & aih om#r sit gr err y
frmi:I gufa ngai, 3flT@ cfi &RT 'CJ1fur cIT "fll'm tR <TT fj']cf if faa atf@,fr (i.2) 1998 Irr 109 &Rf
~ fcpq' ~ 'ITT I

(d) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order 0
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.

~~~ (3flf@) Pilll-lltjC'Jl, 2001 cfi ~ 9 cfi 3@T@ FclPIFcfcc >l"Cl?f fflT ~-8 if cIT >lfcrm if.
)fart a uf am?r )fa fair a at 'lCfRf a fa --arr?r vi s@ta 3mar # alt >!fcrm rer
Ufa am±aa fur ult afRgl Ure rer alar z. ml 4If # aiafa err 5--z ffRa t a 477ar
a# rad rer €tn--6 rear at uR sf it#t anRgt

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the 010 and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.

(2) RRau 37aaa a rrr ui iaaa a era ra za sma a 'ITT 'ITT ffl 200/- l:!ITT'f~ ~ ~am usf iava va v era unrr zt at 1 ooo/-- 6i4Tar 6t TgI

The revision· application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more
than Rupees One Lac.

#tr yca, a€tr surd zca vi hara r9lat1 naf@raw ,f 3r4ta-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) b€tu snrr zrc 3rf@fa, 1944 err 3s-4\/s-z sifa

Under Section 358/ 35E of CEA, 1944 an appeal lies to :-

(a) affasw Genis idf@ mft ma tr zgcn, 4a Una zgca vi hara a7fl4tu nrnf@rar at
fcm1!f~~~ <l. 3. 3TR. cfi. g, +{ Rec#l al vi

(a) the special bench of Custom, Excise & Service Tax Appellate Tribunal of West Block
No.2, R.K. Puram, New Delhi-1 in all matters relating to classification valuation and.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty/ penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and ahove 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench df any nominate public sector bank of the place where the bench of
the Tribunal is situated.

(3) zuf gr 3mgr i an{ pa am#vii arm & it rrasitr fg #) ar gram svfran h @zn urn aRg s rzr st gg ft fh far rd) mf aa a fg uenRerf sr4tr
znznf@eravwrat va 3fl zar a4tu war al va am4aa fhu urat &t
In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

0

-0

(4)

(5)

(6)

urn1au zjca sf@rfrr 197o rem sit@er t3fr--1 a aiafa ferfRa fay rgu admar z
Te 3mr?gr zrenRenfa Rufu qTf@rant smk i a u@ta #l ya uf R 6.6.so h a1 1r1au yea
fee Gm it aft
One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-I item
of the court fee Act, 1975 as amended.

z« it iaf@ maai al firuraa fuii at it #t ezn anaffa fhu mar & it v#tr ye,
ahszea gi hara rq#tr nznf@raw (miff@) fa, 1982 ffea &r

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

ft zya, ah Una ya qi tar ar@Ra +znf@raw (Rre), a 4fa ar@la # mm i
aazr iiaT (Demand) qi is (Penalty) cnT 1o% qa smar aa 3#fart k 1zrif, 3rf@rastera5 1o
~~ % !(Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act,
1994) ,

a#ctr3en grs3iltaraa 3iatt, gr@a zta "a4car #r+ia"(Duty Demanded) 
.:,

(i) (Section) "@s' 11D cfi"~ fa:rtfrTt:r~;
(ii) fernarradz #fez#if@r;
(iii) #rdhf@ fratafa 6haz ear uf@.

> gs4sra 'ifaa3fl' iisztasr Rt aaar , ar4hr'Raat afr ua era am fear arr&.
C'\ 3

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a
mandatory condition for filing appeal before CESTAT. (Section 35 c (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

sz 3rear ahv 3rhl qf@rawr amar szi areas 3rrar aca au RaaRa zt at air sz av errca h
10% 3fo@1a1 ti"{ ail srzi #a avg faaRa pt aa avg a 10% 3fo@1a1 w r srat kl.:, .:,

In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."
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ORDER-IN-APPEAL

This order arises out of four appeals filed by M/s. GSP Crop Science Pvt.

Ltd, Unit-I, 100-103, GVMM,Odhav,Ahmedabad-382415 (hereinafter referred to as the

appellant) following Order-in-Original Nos. passed by the Additional Commissioner,

Central Excise, Ahmedabad--I.(hereinafter referred to as "the impugned order") The

appellant is engaged in the manufacturing of excisable goods viz. Pesticides falling

under chapter 31 of the First Schedule to the Central Excise Tariff Act, 1985 and

registered with Central Excise Registration No. AAACG7984QXM001.The appellant is

availing the facility of Cenvat Credit as per Cenvat Credit Rules, 2004.

Sr. 0.1. 0. No. Date Appeal No.
No

+ 15 t018 /CX-I Ahmd IADC / MKR/2015. 04.06.2015 V2(31 )59/Ahd-l/ 2015-16

2 15 to18 /CX-I Ahmd /ADC/ MKR/2015. 04.06.2015 V2(31)60/Ahd-1/ 2015-16

3 15 t018 /CX-I Ahmd /ADC/ MKR/2015. 04.06.2015 V2(31)61/Ahd-1/ 2015-16

4 15 to18 /CX-I Ahmd /ADC/ MKR/2015. 04.06.2015 V2(31)62/Ahd-1/ 2015-16

2. It was noticed that the appellant has started manufacturing of a new product

" Seaweed Granules" with trade name gold coin (Seaweed Granules) from July 2012

and cleared the same for home consumption by claiming its classification under chapter

Heading No. 31010099 of the Act, which attracts "NIL" Tariff rate of Duty. The

description of CH 31010099 reads as under:

Tariff Item Description of goods Unit Rate
of
duty

3101 ANIMAL OR VEGETABLE FERTILISERS, WHETHER
OR NOT MIXED TOGETHER OR CHEMICALLY
TREATED; FERTILISERS PRODUCED BY THE
MIXING OR CHEMICAL TREATMENT OF ANIMAL
OR VEGETABLE PRODUCTS

3101 00 Animal or vegetable fertilisers, whether or not mixed
together or chemically treated; fertilisers produced by
the mixing or chemical treatment of animal or
vegetable products :

3101 00 10 Guano kg. NIL

Other

3101 00 91 Animal dung kg. NIL

3101 00 92 Animal excreta kg. NIL

3101 00 99 Other kg. NIL

3. Whereas, as per the test report, claim of the appellant regarding its

classification under chapter heading 31010099 of Act as fertilizer does not appeaf-"Pr@#n,

be correct and the products appears to be chemical product. It should, to/~~ :'tf ,~
classified as 'Plant Growth Regulator' under Chapter Heading 3808 93 40 o{l~l tn{·:·;·:y )\·%:\
Excise Tariff Act, 1985 reads as under. \~.:.. ~\ ({.":t) .),·C

2 .+·· Ko ,; e, .o "
"9975.

o

0-
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Tariff Item Description of goods Unit Rate
of
duty

3808 INSECTICIDES,RODENTICIDES,FUNGICIDES,
HERBICIDES.ANTI- SPROUTING PRODUCTS
AND PLANT-GROWTH REGULATORS,
DISINFECTANTS AND SIMILAR PRODUCTS, PUT
UP IN FORMS OR PACKINGS FOR RETAIL SALE
OR AS PREPARATIONS OR ARTICLES(FOR
EXAMPLE, SULPHURTREATED BANDS, WICKS
AND CANDLES, AND FLY-PAPERS)

3808 93 Herbicides, anti-sprouting products and plant-
growth regulators :

3808 93 40 Plant growth regulators kg. 12.5
%

4. The adjudicating authority has decided the S.C.Ns. as under:

o

• Order that the product "Seaweed" Granules" in question shall be

classified under CH 38089340 of the First Schedule to the Central Excise

Tariff Act, 1985 instead of 31010099 of the Act ibid as claimed by the

appellant.

• Confirm the demand of Central Excise Duty (including Gess) raised by

the SCNS and recover the same.

• Confirm the demand of interest raised and order to recover it at the

applicable rate under Section 11A4A of the Central Excise Act, 1944.

• Impose penalty on the appellant under Rule 25 of the Central Excise

Rules, 2002.

5. Being aggrieved with the impugned orders. appellant preferred the present appeal

on the following grounds.

5.1 The appellant submitted that the seaweed extract, which is the main ingredient

of the seaweed granule, is being imported from China and has been assessed

Q ,by Customs Department under HSN 31010099 of the Customs Tariff Act, 1975.

5.2 The Additional Commissioner has dropped the proceeding initiated by SCN

proposing to classify the seaweed Extract under HSN 38089340 and Vide OIA

No.202/2013(Ahd-II)CEIAK/Commr(A)/ Ahd dated 25.10.2013 confirm the

classification of the product "Seaweed Extract" under Chapter Heading No.

31010099.
5.3 In the instant case the preparation of Seaweed Granules is being prepared from

the Seaweed Extracts only which itself is from vegetable origin. The chemical

examiner has also mentioned that the sample is preparation based on

Seaweed Extract.
5.4 It was alleged in the SCNs that neither the appellant has disclosed composition

of the said products nor the chemical examiner could name inorganic and

organic matters in it. In view of this, SCN has alleged that the product Seaweed

Granules is classifiable as plant growth regular under HSN 38089340 ~

.±s <,
ea., %,9. @3t 6s9'Er9 24,;%Y ±al

c i4: r ,C.±? Se"6+au;eiO"gs#era$
. gaare .,
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5.5 Appellant submits that when the seaweed extract itself a marine micro algae and

plant growth promoter, the preparation of the seaweed granules prepared from

seaweed extract which is plant growth promoter cannot be considered as plant

growth regulator as confirmed in impugned order. Appellant further submits that

the seaweed Granules are being prepared from the seaweed extracts which is

not disputed even in SCN as well as impugned order.

6. Personal hearing in the matter was held on 06/04/2016 wherein Shri Anil

Chauhan, Advocate and Shri Mukesh Patel, Manager, appeared on behalf of the

appellant and reiterated the submissions made in their memorandum of appeal and they

relied on the following case laws.

(1) 2015(316) E.L.T. 338 (Tri. Del.) in the case of Jai Shree Rasayan Udyog

Ltd Vs. Commissioner of C.Ex. Rohtak.

(2) 2001(134) E.L.T 294 (Ti. Del.) in the case of Leeds Kem Vs

Commissioner of C.Ex. Aurangabad.
O

7. I have gone through the fact of the case, grounds of appeal, and the submissions

made by the appellant at the time of personal hearing. As the issues involved in all these

four appeals are common, I proceed to decide the cases on merits by a common order. I

find that in the present cases, the issue to be decided is whether the Product "Seaweed

Granules" cleared under Chapter Heading No. 31 as fertilizers or under Chapter

Heading No. 38 as plant growth regulator. I find that chemical Examiner's report clarified

that The sample is otherthan mineral, chemical & Organic fertilizer (Animal/ Vegitable).

It is not labelled as fertilizer. This type of product does not find mentioned under

Fertilizer (Control) Order, 1985 as fertilizer. The sample is mixure of natural & synthetic

organic materials" I find that the report of chemical Examiner discussed that this type of

product does not find mentioned under Fertilizer (Control) order, 1985 as fertilizer. In

exercise of the powers conferred under Section 3 of the Essential Commodities Act,

1955, the Central Government has issued the fertilizer(Control) Order, 1985. In its

clause 'h', it is defined that "Fertilizers means any substance used or intended to be

used as a fertilizer of the soil and/ or crop and specified in Part A of Schedule I and

includes a mixture of fertilizer and special mixture of fertilizers". Under the provisions of

the Fertilizers (Control) Order, 1985, Government regulates and authorise the

manufacturing, pricing and sale of fertilizers in India. The appellant does not have any

such authorisation meaning thereby they are not manufacturing Mineral or chemical

fertilizer also, I also find that the benefits of products declared by the appellant in their

literature to the effect that it "Improves crop quality, compatible with pesticides and
fertilizers. Non toxic safe to use. Strengthens tolerance to diseases and climatic
stress", and resorting to the provisions of, clause 4 of the General Rules for

interpretation, the product is a chemical product. Therefore, I am of view that the product

be most appropriately classified as

38089340 of the First Schedule to

31010099 of Act.

0
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0

8. · The appellant has relied upon the case of Mis. Jai shree Rasayan Udoyog Ltd.

Leeds Kim Vs CCE Aurangabad (2015(316) ELT 338 (Tri. Del.). In this regard, I find that

in this case in para 5, it very clearly mentioned that "Forwarded literature have no

mention about presence of essential fertilizing elements i.e. N, P, & K (Nitrogen,

Phosphorus & Potassium)."

In view of above clear cut finding by the chemical examiner's report about absence of

essential fertilizing elements i.e. "N, P, & K (Nitrogen, Phosphorus & Potassium)" which

is an essential element of "fertilizer", it not understood how a product can be called

fertilizer? Moreover, I also find from the same test report stated that "product ulr may

contain Cytokinins, Auxin, Betaines, Amino acids, and Proteins. Cytokinin, Auxin are

known Plant Hormones or Plant Growth Regulators. This sea weed is also reported to

contain Cytokinin and Auxin then the preparation ulr is plant growth regulator, presence

of Hormones have also been confirmed in preparation ulr in Para 3 of the forwarded

literature."

It very clearly shows that the product under dispute contained the elements which had

plant growth regulator at the same time it was completely absent of elements which

made it fertilizer. Therefore, respectfully, I beg to differ with the order cited above.

9. In view of above discussions, it is evident that the appellant regarding

classification of their product under the chapter sub heading No. 31010099 of the First

Schedule to the Central Excise Tariff Act, 1985 as fertilizer product is not correct and the

said product merits actual classification under the chapter sub heading No.38089340 of

the First Schedule to the Central Excise Tariff Act, 1985 as. plant growth regulator and

chargeable to central Excise duty on MRP base. As regards penalty, I find that the

appellant have wrongly classified their products under Chapter Heading 31010099 of

CETA, 1985 and wrongly cleared the same at NIL rate of duty in contravention to the

provisions of Central Excise Rules, 2004. Hence, act of the appellant certainly liable for

imposition of penalty.

10. In view of above discussion, I reject all the four appeals filed by the appellant and

upheld the impugned order passed by the adjudicating authority.

l.
COMMISSIONER (APPEAL-I)

CENTRAL EXCISE, AHMEDABAD.

o

(N. . ala ki )
SUP RI ENDENT (APPEAL-I),
CEN L EXCISE,
AHMEDABAD .



BY R.P.A.D.

To,
M/s. GSP Crop Science Pvt. Ltd,
Unit--1, 100-103,
GVMM, Odhav,
Ahmedabad-382415

CopyTo:
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Date

1. The Chief Commissioner, Central Excise, Ahmedabad zone,
Ahmadabad.

2. The Commissioner, Central Excise, Ahmadabad.

A Deputy Commissioner,Central Excise, Division-III, Abad.
Assistant Commissioner, System-Ahmadabad
ard File.

6. P.A. File.
7. Appeal File.
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